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Summary

Commission has been asked investigate issues relatingThe Leasing to
movable immovable Thisthe leasing of and reportproperty.to

the Commissions work. November 1991, partialconcludes In a
discussed mainly called and leasepresented, which salereport was so

leasing, Sale and lease back,back immovable Propertyof property
deals withThe being presented primarilySOU 1991:81. report now

civil law, law and, certainrelatingissues to extent,to tax a
connection with financial leasing of movableaccounting issues in

property.
sectionThe consists of principal sections. The firstfinal report two

of existingChapters 9 contains descriptions and analyses2 to
conditions. includes partly definitions, forms andThis concepts, terms

partlyof development and Chapters 2 and 3,agreements, scope
existing premises from the point of view of civil law, accountinglegal
and 4 6, partly the advantages and disadvantageslaw Chapterstax to

Chapter and partly the civil law regulationsfrom various 7aspects
Conventionapplicable certain other countries and under the 1988in on

principalinternational financial leasing Chapters 8 and 9. The other
of the considerations andsection Chapters 10 13 givesto accountan

made by the Commission. the field of civil law,recommendations In
both financial leasingthese considerations have resulted in bills ason

enterprises Chapter 10 and leasing Chapterbetween on consumer
carried by othersregard the ongoing workll. Having to out

related recommendationsaccounting andconcerning tax aspects, no
taxation, however, outlinethis As regardspresented in anarea.are
should be considered when thewhich andof thegiven measures may

has concluded.ongoing work beensaid
the considerations andmainly withThis dealssummary

of the Commission.recommendations



The importance financialof leasing of movable property
between enterprisesas

Financial leasing important form of financing the acquisition ofan
fixed both in Sweden and abroad. The leasing activities ofassets
Swedish finance companies estimated for about 20% ofto accountare
the financing of investments by industry and The bookcommerce.
value of the leasing volumes reported by the finance companies at
the end of 1993 totalled about 36 billion Swedish kronor. thisTo

should be added the leasing transactions financed by industryamount
itself, the volume of which estimated be equivalent that of theto to
finance companies. The total outstanding leasing volume becan
estimated than 100 billion Swedish kronor. Financial leasingat more

of significance Swedishthe industry. Nationallygreat to export
utilised by enterprises of all sizes well by municipalities,as as

authorities and public utilities. However, domestic leasinggovernment
particularly important capital for small and medium-as a source

sized enterprises. Financial leasing of fewrepresentmay one
possibilities for small businesses establish themselves and obtainto
financing for investments. The objects of financial leasingnecessary

found all of movable of reasonablytypes propertyare among
value, such ships, aircraft, buildings, turbines,permanent as

manufacturing machinery, forest and agricultural machinery, paper
machinery, construction machinery, trains, underground carriages,
lorries, telecommunications offices, communicationmotorcars,
equipment, various kinds of equipment, intangible rightscomputers,
etc.

Considerations civilof the need for law regulation of
national financial leasing between enterprisesas

Financial leasing typically produces certain advantages and
disadvantages formscompared with related of finance. Theas
advantages the lessee frequently consist of the possibility obtainto to
financing, where financing otherwise be had, and certaincannot to a

of accounting and advantages. The disadvantages theextent tax to



of civildefined inand his creditorslessee great extent tennstoare a
and balancedultimately based the absence of clarifyinglaw and onare

lessorof of The advantages therules law for this agreement. totype
leasingfound mainly the in the flexibility ofin tax treatment, asare

absence of of law,form of financing and in the rules as aa
frequently,of which the lessor, for instance, mayconsequence

restrictions, enforce the of which hewithout major Contracttermsany
disadvantages the consisthimself has devised. The relative lessorto

of risk inherent the financing of enterprises withmainly the poor
certain uncertaintyIiquidity and/or solidity, and in theto extenta

of in the of the validity of theimplied by the absence legislation event
ofleasing being tested in law.terms courta

ofof the uncertainty resulting from the absenceAs a consequence
the of legal disputeslegislation financial leasing, outcomeon

equitableness of thedifficult predict regards for example theto as
theof and the of leasingtreatment agreementagreementterms onaan

constitutes inconveniencebankruptcy of the lessee. The uncertainty an
sometimes of theprimarily for the lessee, but be disadvantage tomay

of legislation be regardedwell. The absence leasinglessor must asas
point of especially whendoubtful from legal rights view,being a

considering fact that in important leasing issues therethe many no
guiding based decisions of the Supreme Court.law oncase

of thelong time, the formulation ofFor agreementstypea
by finance leases has been governed by the standardrepresented terms

thisfinance companies. During the than thirty thatof the more years
established in Sweden, these haveform of financing has bcen terms

balance andshown significant development regardsno as
equitableness. There still number of important which musttermsare a

themunfair such, the lessor applybe considered toas were
soleliterally. for example, the lessor has theln matters, ormany

of and leasing often containarbitrary right judgement, agreements
especially regards thewhich hard the lessee,terms are very on as

remedies breach ofcircumstances entitling the lessor contractto on a
offact lessor does always, in theby the lessee. The that the eventnot
offull, does that the severitydispute, apply the interms not meana

without significance. the law ofthe In notproperty,terms
abandonconsidered be acceptable from legal policy aspect toto onea



the discretion of the other especiallyparty to agreement to party,an
the first inferior position. should be ableAparty party toan

rely legally founded and doesstronger notpartyon powers, a
usually invoke clause, he should principle, ablebenot, toa severe
do against certain in certain situation. A selectivepartyso a or a
application of harsh clause in bankruptcy other insolvencya a or
settlement will conflictbe in with general principles of rights in rem.
The fact that the lessor in dispute frequently does theapplynota

literally, does that he does do other times,terms not not atmean so
which that the lessor of its leasing stockmostmay mean on may
obtain performance, which beyond the acceptable. This
particularly when those items of theto agreementgrave comes
which economically decisive for the lessee, such the ofmatterare as
the size of the rental variation thereof the of thematteror a or
damages the lessor claim lessees ofbreach contract.can on a

Furthermore, the of certain in leasing relationshipmattersnature a
such that these difficult settle effectively bymatters to contractare

solve by law. This typical for partiesexample of thetoor case
rights and duties in tripartite relationship, which typical ofa
financial leasing. The of protection of rights regardsrealmatter as
leasing be resolved all by andcannotagreements at agreement
regarded uncertain whether be resolved by law.as can case
Furthermore, does possible either bynot agreementto create,seem

by law, specially adapted clarifying financialrules foror case or
leasing ofspecial class contract.as a

opinion, regulation in civil law of financial leasing shouldIn my a
about, mainly reduce the legal uncertainty and toto presentcome

firmer the of the leasingbasis for equitableness ofcreate assessmenta
In the first instance, legislation should include rules under theterms.

of financial oflaw regarding leasing special classcontract as a
and should be otpional in regard the relationshipcontract, to

between the parties. certain however, mandatory rules inIn matters,
the lessees favour should be theimplemented. The issues relating to

of in the of bankruptcy of theleasing thetreatment agreement eventa
lessee alsoand the lessees legal position regards real rights shouldas
be clarified through which in favour of therules mandatoryare
creditors.



whichthe final bill financial leasing,In lreport, present a on
ofcontains rules of said will describe below thethe lpurport. content

the law.

Swedish accession the 1988 Unidroit Conventionto

the 1988 Unidroit Convention international financial leasing,By anon
has been made certain legal impediments toattempt to remove

called cross-border leasing forinternational leasing transactions so
leasing. Thethe of increasing the international usefulness ofpurpose

certainconvention contains primarily uniform material rules, but also
rules choice of law. limited certain fundamental issuesthe toon
which specific financial leasing. The basic idea separatetotoare
financial from conventionaltripartite leasing the rental agreement, a
conditional sale and credit sale by giving the transactionagreementa
its legal "infrastructure". Here, and by the limitations andown
definitions of the convention, the primary has been thatpurpose

possiblefinancial leasing should be recognised in countriesas many as
and reclassification ofthat the risk of civil law into other typesome

minimised.should becontract
The of the commented inbackground and conventioncontent are

Chapter from purely law provisions, the convention9. Apart treaty
fourteeii articles. The first six articles give definitions, rulescomprises

Thethe sphere of application and certain general provisions.on
following articles contain the material The wholeeight actual rules.

contracted of supplier,convention be all three parties theoutcan ,
the lessor the lessee If the parties the convention,and acceptagree.

mandatory three but optional in other Rulesmatters, respects.
the of law provided such issues whether thechoiceon are on as

andequipment become fixture incorporated in landhas to ora
required the lessor against thewhether public notice to protect

lessees material rules provided thecreditors. Uniform mattersare on
theliability of equipment,of the lessors freedom from in therespect

faults, the lessees duty takelessors liability for legal to careproper
underof equipment, the lessee°s right make claimsand the toreturn

against the lessee beingof Goods law directly the supplier,Sale not



bound by the lessors and the suppliers amendments the supplyto
the lessees right remedies against the lessor in theagreement, to

of and delays in supplying the equipment, the lessorsevent errors
right remedies the lessees default and the parties rightto toon
dispose of their rights under the leasing The Conventionagreement.
does apply leasing, sale and lease back formnot to Consumer or any
of real leasing. intended for financial tripartite leasingproperty
of equipment between enterprises.

The Convention has entered into force when the finalnot report
presented. However, the third ratification required has taken place
recently, and the Convention expected into force the endto enter at
of 1994 the beginning of 1995. When the Convention intoentersor
force, will become immediately applicable in three namelystates,
France, Italy and Nigeria. and whenAs the Convention intoComes
force, expected that several other will accede it. Atstates to

thought that, for example, China and the USA aboutpresent are
accede.to

from the Commissions review of the Convention thatappears
does contain rules which unacceptable from Swedishnot any are a
point of view. The provisions of the Convention Consistently wellare
balanced and Carefully considered, both in the choice of regulated
issues and presCribed solutions. Although naturallythe Convention
contains balance different deviatebetween legal doessystems, nota
greatly from the be financialrules that presumed applyto tomay
leasing in Sweden. On several issues the Convention contains
mediating solutions, of which aCCessionthe aim achieve broadto as

possible.as
recommend that should UnidroitI Sweden accede theto

Convention. The actual implication of recommendation thethatmy
material rules of the Convention should be included in lawSwedish
by incorporation and should be applicable thethus Swedish law inas
original languages of the Convention, English and French. willThis
be implemented by of international financialActmeans a new on
leasing. official translation beAn Swedish will included as an annexe

this Act.to



Unidroit Convention model for Swedish rulesThe as a
of law

of Unidroit Convention correspond largelyThe aims and thepurposes
justify Swedish regulation bythe which in opinionto reasons my a

drafting of the of thelaw of financial leasing. The direction and rules
Convention idea of how framework ofalso in line withare my a
fundamental financial leasing should be designed inrules on

thecircumstances relating enterprises. The solutions presented byto
centralConvention balanced and directed issues ofwell atare

of There important inimportance this type agreement. reasonsare
favour following different andof Swedish leasing transactions not a

applied when Swedishless predictable of rules than that whichset a
lessor lessee concludes with foreign counterparty.agreementor an a
Uniform rules easier for foreign lessors inalso make to operate

Swedish leasing market.Sweden, thus promoting competition in the
of things, theln the light what has been said above, otheramong

of includerules relating the law which proposedto Contract, to
for purely Swedish leasing transactions, have been drafted in close
conformity with the provisions of the Unidroit Convention.

Bill financial leasingon

financialThus, proposed the final that Actreport a new on
Theleasing hereafter referred the Leasing be enacted.Actto as

Leasing said four main chapters, namely lAct be havetocan
Introductory provisions giving rules the sphere of application,on
definitions and limitations, rules under the law of2 contract

specific rulesgoverning the relationship between the parties, 3 on
the of the in the of the bankruptcyleasingtreatment agreement event
of and protection of the lessees rightsthe lessee 4 rules the ason

summarisedof the Leasingagainst third parties. The Actcontent
below.

Sphere applicationof

of allThe Leasing applies generally the financial leasingAct to
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personal site leasehold rights and buildings situatedproperty, except
the land owned by another The rules the of theprotectionparty.on on

lessees rights against third parties, however, refer only movabletoas
which does consist of registered ship aircraft. Theproperty, not a or

Leasing shall applyAct sale leaseand back transactions,not to
leasing international leasing transactions governed by theconsumer or

bill international financial leasing. Some analogous applicationon
presumed in of the rules relating the law of wellrespect to contract as

real rights.as

Definition of financial leasing

inAs the Unidroit Convention, financial leasing according theto
Leasing Act tripartite transaction between supplier, lessor anda a a

lessee. The lessor acquires the equipment from the supplier ina
accordance with supply and possession of theagreement grantsa
equipment the lessee in accordance with leasing Theto agreement.a
definition in the Leasing Act both called indirect and directcovers so
triangular leasing. definitionThe requires that lessee grantedthe an
opportunity those of the supply whichto terms agreement,approve

its theinterests, that lessor does select, specify supplynotconcern or
equipmentthe and that the lessee°s financial commitment calculated

the whole substantial of the acquisition costto partso as cover or a
of the equipment.

Leasing with options borderline purchaseagreements to-
leasing existsA rather than purchase agreementagreement a- -

according the Leasing Act, the lessee has the rightto oreven
obligation equipment providedbuy the predetermined price,to at a
that the lessor considerable interest in the development of thetook a
market value of equipment that when thethe in relation priceto

Unless the interest of the lessorconcluded.agreement waswas
considerable, Sale of Goods shall apply. proposed thatthe law on
the rule shall apply in those where the equipment betosame cases,
sold sales value be determined the end of the lease term,to ator a
and where settlement be made against the value of thetoa
equipment in These rulesthe time, determined theat agreement.as
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in all material with the results of the analysis of existingaspectsagree
law made in the final report.

The less0rs right the rentalto vary

Where the lessor has reserved the right the rental,to vary
proposed in the Leasing that the lessor shall have the right and theAct
obligation the rental in connection with changes in officallyto vary an
quoted of of interest which stated inexchange has beenrate rateor
the leasing The lessor the rental for otheragreement. cannot vary any

which connected ofwith the supply the equipmentnotreason, or an
official action intended affect the public. If the official quotationto
discontinued the lessor show that the reference indicated inor can
the itshas lost function in general, the lessor entitledagreement to
change officially theanother quoted reference, has reservedto
right do in the In the that the change producesto agreement. eventso

substantial increase in the rental, the lessee shall have the right toa
buy the equipment its calculated mathematical residual valueat at
the time of the change.

further proposed that the lessor shall have the duty informto
the lessee of decisions the rental and of change in thetoany vary any

of exchange of interest. of variation shallAny noticerate rateor a
the for the variation in such that the lesseestate canreason a way

verify that the variation in with of the lease.theagreement terms
In order enable such verification, the leasing agreement must stateto
the conditions of variation and the internal of of thereturnratea
agreement.

The the variation be entirelyrules of the rental proposed toon are
mandatory in favour of the lessee.

liability freedom from liabilityThe lessees the less0rsto pay,
and the lessees duty taketo proper care

delivered, theAccording the proposal, after the equipment has beento
shall oflessee stand the risk of his commitment to or anypay

the lessor have dutymade and shall the toguarantees to caresame
for the equipment in general. Theand the liability lesseesame as a
lessor shall principle, be in of thein liable the lessee respectnot. to
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equipment. These rules proposed be optional.toare

The less0rs regarding quiet possessionWarranty

If the lessee, in excercising its rights under the leasing agreement.
disturbed by who has superior title the equipment, thetosomeone a
lessee shall be entitled enforce against the lessor the remediesto
stipulated by the Sale of Goods Act in of legal This doescases error.

apply, however, the claim superior right basednot to acta on an
omission by the lessee. superior right shall beA equal toor an

allegation of superior right, there reasonable grounds for thea are
allegation. The rules proposed be optional.toare

Rules triangular relationshiptheon

proposed that specificthe rules of the Unidroit Convention theon
triangular relationship in financial leasing should be included thein
Leasing without factual changes.Act The rules optional in theany are
Leasing Act, just they in the Convention. begin with, theyToas are
imply that the suppliers duties under the supply shall beagreement

alsoowed the lessee, the supplyto agreementparty towereas a
and the equipment had been supplied directly the lessee.toas

the supplyHowever, lessee shall be entitled cancel thenot to
without the of the lessor. This regulation implies,agreement consent

ofother things, that the lessee has suffered loss resultamong a as a
faulty equipment thedelay in delivery, claim damages fromor a can
supplier.

further proposed that, the equipment faulty there aor
delay in delivery, the lessee shall the right the lessorhave againstas

reject the equipment the thatterminate in theto agreement, eventor
the supply between the lessor and the supplier had entitledagreement
the lessee do fromhad bought the equipment the lessorto so, on
the of the supply The lessee shall be entitledterms toagreement.
withhold rentals payable until of beenthe breach hascontract
remedied. require theBy the lessee shall be entitledContrast, not to
lessor remedy faults, equipment Thissupply damages.to ornew pay
regulation will standimplies, other things, that the lessor aamong
certain risk in the of the suppliers insolvency.event
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will behow the lesseeprovides ruleFinally, this chapter toa as
suppliermade by theof the supplyaffected by variations agreement

bound byshall bethat the lesseeThe ruleand the lessor. notmeans
by thepreviously approvedrefersuch variations, they to terms

lessee.

defaultright remedies the lesseesThe less0rs to on

lessee entitles the lessordefault by theUnder the Leasing Act, toany
accruedthe be, interestdemand performance and, case may onas

the lessorsubstantial, and whereWhere the defaultunpaid rentals.
remedy itsreasonable opportunitythe lesseeby notice has given toa

requireentitled choose eitherfurtherfailure, the lessor toto
the leasingof future rentals,accelerated agreementpayment so

of thepossessiontheprovides, terminate agreement,to recoveror
thewill the lessor insuch damages placeequipment and claim as

hadbeen, the leasingposition which would have agreement
contractualwith its the "positiveperformed in accordancebeen terms

damages forbe entitledinterest". The lessor shall tonot arecover
selling thereasonable mitigate bywhich has takenloss, steps tonot

leasing anotherthe first place,equipment, in party.toor
with exceptions. Therules shall be optionalproposed that these two

thetermination ofthat the lessor,implication of the first one upon
regarding acceleratedinvoke proviso payment.cannotagreement, a

of clauses, whichrefers the validity damagessecond exceptionThe to
signiñcantlyresult in damagesthey shouldshall apply,not

ininterest". The regulationthe "positive contractualexceeding agrees
Convention.of the Unidroitwith the stipulationsall material aspects

anticipated breach ofterminationless0r°s right ofThe upon an
by the lesseecontract

provision regardingspecialLeasing furtherThe Act anproposes a
of the lessee. Thusof theanticipated breach contract parton

shall bewill be substantial, the lessorthe lessees breachevident that
ofbefore breachleasing theentitled terminate the agreement,to even

neutralise thethe lesseefait accompli. However,contract cana
for itsdelay, acceptable securityproviding, withouttermination by
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performance. conformityThe stipulation has been drafted in close
inwith Section 62 of the Sale of Goods Act and has counterpartno

the Unidroit Convention.

Transfer of rights under the leasing agreement

In accordance with the general principles of the law of theContract,
lessor shall be entitled, according the Leasing transferAct, toto or
otherwise dispose of its rights under leasing rightthe itsagreement or

of thethe equipment, without thereby being relieved its dutiesto to
oflessee. the lessee, principal rule, disposeBy Contrast, notas a may

its with the of the lessor. thererights except consent no
jeopardisejustification for assuming that the lessees disposal should

shall, bethe lessor°s right the equipment, the lessee however,to
the disposal. for example sub-lease, theentitled completeto a even

The lessee liable for its duties under thelessor does not consent.
theafter disposal, unless otherwise agreed withleasing theagreement

lessor.
of disposal optional in the relationshipThe rules the right areon

limitingofparties. thebetween the By Contrast, term agreementany
bytransfertransfer shall be enforcable inthe right of not a

relationof i.e. inthe bankruptcycompulsory auction toparty,oneor
creditors of eitherthe party.

The lessees bankruptcy

of thealso contains rules theThe proposed Leasing Act treatmenton
withof the conformitythe bankruptcy lessee. Inleasing agreement on

inleasing of premises, the lesseespurchasethe rules estatea oron
leasingthereplace the lesseeentitledbankruptcy party toto as a

whetherentitled ask thewhile the lessor to estateagreement,
withinreplyand receivewishes into the toenter agreementto aa

its right, becomesof the exercisesreasonable period time. estate
againstclaims become claimsand the lessorstheparty to agreementa
order.period after the receivingof thethe such in respectestate as

thedoes intothe bankruptcyEven agreement,not enterestate
leasingrentals under theshould theproposed that the estate pay

the equipment.period during which thefor estateagreement usesany
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thebecomedecide topartybankruptcy toShould the notestate a
theterminateentitledshall belessorthe toleasing agreement,

claim damagesandequipmentof thepossessionagreement, recover
thecorrespondingmaximum toamountbankruptcyfrom the estate at a

interest".contractual"positivetheaccordingcalculatedactual loss to
require thelessorentitle the estate todoproposed rules toThe not

claimtheresulting fromsecuritybeyond thesecurityspecialprovide
thethatfor thisTheitself.bankruptcytheagainst estate reason

lessorsof thebecausesecuritycertainalreadyhasnormallylessor a
becauseandbankruptcy,inequipmentof therepossessionright of a

thattheperiod. Ineachforadvance eventinrule paidrentals as aare
anticipated, the lessorbethedefault bysubstantial mayestate cana

of thepossessionandgroundthisterminate the recoveragreement on
theable avertbankruptcy totheunless estateequipment,

delay.withoutsecurityacceptableprovidingbytermination
Councilof thedraftin theregulationwith the onlineIn exposure

whichRestructuring Act,CorporatetheregardingLegislation
in theincludedhas beenruleshortly,presentedbeexpected ato

leasingtheterminaterightlessorslimits thewhich toLeasing Act,
bydefaultofgroundtheof the lesseethe bankruptcy onagreement on

bankruptcy.thepriorlesseethe to
proposed bebankruptcylessees totherulesof theAll areon

bankruptcyof thefavourin estate.mandatory

partiesthirdagainstlessees rightstheProtection of as

lesseesof theprotectiontheruleswithconcludesLeasing ActThe on
impliesregulationThemovableofleasingfinancial property.inrights

rightleasingtheleasingtheunderright agreementlesseesthat the
suchinrightsestablishedtheprotected in asrem,assame way

theofpossessionlesseestheresult,lien. Asandownership a
ofacquirerssubsequentpriorityunconditionalgivesequipment over

hasthe lesseeEven notequipment.theof lienownership onor
superiorrightleasingthe toequipment,of thepossession ataken

equipmentof thetheunlessright inunderrival claim possessorrem,a
right.leasingtheregardwithfaithgoodinreceived tohas

shouldrightof leasingacquisitionfidebonaproposed thatfurther aa
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be possible in accordance with the Act bona fide acquisition ofon
personal property.

As regards the lessees protection against the lessors creditors, the
proposed rules based the principles apply the leasesare on tosame as
of real The regulation implies that the lesseeproperty. has no
protection, unless has taken possession of the equipment. If the
lessee has taken possession, has unconditional protection against all
creditors, the holder of lien, who according the legalexcept rulestoa

preference has right superior the leasing right. If theon toa
equipment encumbered with such lien, the leasing right bea may
lost, where the equipment sold distress bankruptcy, saleon or a
subject the leasing right results in theto pledgees receiving
substantially less for his claim. However, the lessee itsmay preserve
right in this by compensating the pledgee for his loss resultingcase
from the remaining in force of the leasing When applyingagreement.
these rules, the pledgee shall be entitled take intoto account payments
received under the leasing which refer the periodagreement, to
following the distress order adjudication order in bankruptcy.or

noticeA third who possession of theto equipmentparty,a
consistently treated being equal transfer of possession.toas a

Consumer leasing

Considerations

Large of the of ordinary financialparts leasingterms agreementan on
be regarded inequitable in relationship.must Theas a consumer

presentation and marketing of this of which havetype agreement,
been known far, unacceptable in relationship. Theso are a consumer

of leasing, which have been appliedtypes inconsumer recent years,
have resulted in big problems and perceptible losses relativelyto a
large number of This particularly of the leasestrueconsumers. car
which concluded in the from 1986 1990, when thewere toyears
requirement for minimum down in credit salepaymenta a was
particularly high. There that similar problems willguaranteesare no

arise again.not
The review of the advantages and disadvantages of consumer
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onlytheshows thatperformed,Commission hastheleasing, which
fromleasingofadvantagewhich becircumstance consumermay an

obtainavoidthat hepoint of viewconsumersindividualthe ormay
thisof credit sale. However,thethan indownlower payment case aa

ofpoint of viewfrom theadvantageof becannot, seen as ancourse,
offunctionprimarythat theinsteadshowsprotection.consumer
ofrulesmandatorythecircumventleasingfinancial toconsumer

of thelistCredit TheAct.the Consumercontained inprotection
made long.could beleasingof financialdisadvantages consumer

widergivenCredit Actafter the ConsumerParticularly scopewas a
offormsall otherprinciple,apply. inin 1992, to consumertoso as

leasingfinancialrules forcorrespondingof theabsencecredit, the
unwarranted inandinconsistentconstitute consumergapto anseems

protection.
theand, thethecomparison,Without tomost consumer,common

refers privateleasingofformimportantfinancially tomost consumer
hereof view, thepointconsumerstheFrom agreements arecars.

sincenatural,onlysale. Thiscreditidentical withvirtually a
formentioningworthadvantageprovidedoesfinancial leasing not any
ofadvantageshort-termthe possiblyindividualthe exceptconsumer,

downcircumvent theablebeing payment.to

Proposals

finalrecommend in thesaid above, Ibeenof what hasthe lightIn
thecontained insalescreditrulesmandatorythat thereport on

financialapplied equallyshould beCredit ActConsumer to consumer
specialregarding theand clarificationsdeviationscertainleasing, with

shallwhichsales,creditthe rulesof leasing. Amongcircumstances on
minimumthe provisionsleasing,be applied ato onareconsumer

requirecreditorsandofrightthe todown payment, consumers
ofrightcreditorsrules thetheandaccelerated payment on

theregardsmade then. Asbesettlementand therepossession to
Ireal rights,lesseesof theprotectionand theof rentalvariation the

applyshouldLeasing Actof thethe rulesrecommend that to consumer
well.leasing as

triangularfor theproposedleasingrulesSpecial areconsumeron
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relationship, which characteristic of this oftype agreement.
According these rules, the lessee shallto be entitled make claimsto
under the Consumer Sales Act against the supplier of the goods, as
the supplier had transferred the goods directly the lessee. Asto
against the lessor, the lessee entitled enforce its rights accordingto

the rules of the Consumer Creditto Act triangular relationships.on
where the lessor shall be regarded creditor. The rulesas a same are
proposed apply both indirect and directto triangularto leasing.

shall further be obligatory in leasing, inconsumer as consumer
credit sales, in marketing and prior the conclusion ofto agreements,

provide information the effectiveto of interest, the ofrateon cost
credit and the cash price. Information shall also be provided about the
lessee°s total financial commitment and the fact that of thepartno
rental be deducted for All prices and shalltaxmay purposes. amounts
be stated, including value added tax.

Finally, the lessee shall be entitled terminate the leasingto
time prior expiry andagreement at the goods,toany returnto

although before of the lease hasnot passed. theHere,termone year
rules of the Consumer Credit Act regarding settlement repossessionon
shall apply. The lessee give months notice.must one

Amendments the Sale of Personal Property Actto

In order eliminate existing uncertaintyto regarding the possibilityan
sale and lease backto transactions involvingout aircraft, whichcarry

valid from real rights point of view, proposed amend theare a to
Sale of Personal Property Act mark clearly that this Actto more

such well. theAt time certain simplificationspropertycovers as same
and enhancements of the sale of personal Thusproposed.property are
there longer requirement for deed of sale be signed byno a toa
witnesses, for the document be presented the head of the relevantto to
enforcement district, for the special thirty days of foror grace a
subsequent bankruptcy, distress floating charge.or
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issuesaccountingandTax

Background

therulesspecificprovidelegislation doesSwedish onnot anytax
leasingofTheof movableleasing taxproperty. aconsequences
generalandrulesgeneralbasis ofthedetermined taxagreement onare

leasesfinancebetweendistinctionThereof law.principles tax no
treatedleasingrule,leases. Asand operating agreements asarea
the lessorthatthings,otherwhichrental agreements, amongmeans,

entitledwill bewhile the lesseeallowances,depreciationentitled to
enterprise.the lesseerentalsof thewholededuct the anto

leasingdenotedbeen agreementswhich haveAgreements may
ofdetermining theWhenpurchases. matterconstitutesometimes

basedusually alsoownership, thetransfer of atreatment ontax
parties.therelationship betweenlawcivilof theconsideration

accountingtheandlawlinks betweenalsoThere taxstrongare
withoutforaccountedleasingToday agreementstreatment. are

fewWithfinance leases.andoperatingbetweendistinguishing
Thisoperating leases.thesepartiestheexceptions, agreementstreat as

balanceitsintheincludesthe lessorexample that assetformeans
obligationfor itsdoes tolesseethat thesheet and account paynot

liability.rentals as a
CouncilStandardsAccountingSwedishtheof thisIn June year,

therecommendationdraftadoptedRedovisningsrådet ona
theofimplicationTheof leasingaccounting agreements.treatment

accordancefor inaccountedbeshouldleasingdraft that agreements
AccountingInternationaltheIAS 17practice,internationalwith

forAccountingnumber 17,recommendationCommittcesStandards
definedoftenapproachfinancialbasedlAS 17 asLeases. on a

ofaccountingthat the treatmentThisform"."Substance meansover
of theimplicationfinancialthedetermined bytransactionthe

classifiesIAS 17civil law.form inlegalitsrather thantransaction
whichleases,financeleasesoperatingeitherleasing agreements oras

financeUnderaccountingtheof vital importance treament. ato
ownershiprelatingand risksrewardsthesubstantially all to arelease

leasefor thelesseetheThusthe lessee.transferred accounts as anto
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the obligation future rentals shall be accounted forasset, to pay as a
liability and the lessee who entitled depreciate theto asset.

Effects of financial leasing

The Commission has analysed what the actions of the partiesto extent
influenced by the intent of obtaining advantages unduetaxare or

benefits under various rules in this area.
has been said ofthat the leasing movable doesproperty not

generally produce advantage, since the rather thelessee thantaxany
entitled thelessor would have been depreciation allowances,to

lessee had opted buy the Such line of reasoningproperty.to a
however, that the enterprises concerned in the taxpresumes, are same

different theposition. Yet, companies incur different tax expenses on
acquisition of enterprise,In the reduced byasset. taxone anan
allowance thedoes always equal the corresponding increase innot tax

value of depreciation for theother enterprise. The tax notpurposes
in each enterprise. This has had impact, particularly onsame an

investor leasing.
often linked situation of theThe advantages of leasing thetax toare

beindividual enterprise, but certain general advantagestax can
bebe of advantage the lesseedemonstrated. to not tomay

leasethe size of the depreciation charges. Where shortdependent on
deductinginvolved, deduct for quickly byterms costscan moreare

theaddedrentals than by depreciation. Where movable toproperty
addedlessees immovable by leasing, the doesproperty notproperty

constitutesfor but stillnormally change its nature tax purposes,
thelessors This advantage,equipment in the accounts. an

wouldof kind which, had been bought by the lessee,property a
landdepreciated according the rules for buildingshave been to or

period considerablyimprovements, for which the depreciation
for instead oflonger for equipment. deducting rentalsthan By

achieve significantly faster deduction.depreciation, the lessee costcan
theThe depreciation of leased usually larger thanpermissible assets

Consequentlyactual the beginning of the leasedepreciation term.at
depreciationincome from rentals and thethe lessor allocate thecan

advantageouscharges the lease interm way.over an
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andbasedepreciationobtainsinvestorleasing, theIn investor a
thethatThe facttaxable income.thecharges reducedepreciation

larger thanconsiderablyrule,initially,chargesdepreciation areas a
in theoff deficitinvestorenables therental income,the setto a

unusualanother business.profit inagainstleasing business nota
borrowedof fundsacquisition bythefinancefor the investor to means
ofthe loansthe interestintermediary andfrom the courseoneven

partnership,carried inleasing businessdeductible. If the aon a
made forloss beof incomecertain allocation tax aspurposescanor

Byinvestor company.partnershipof thethebetween meanspartners
bepartnership thenloss of thecontributions, theof cangroup

whichthroughownedwithin whollytransferred ownerangroupa
Theconsiderable advantages.achievingthuslimited taxcompany,a

businessesof leasingestablishmentresulted in theeffects havetax
volume of investorreform, thetheSincepurely for taxtax reasons.

lowerexample thesince forconsiderably,decreasedleasing has
loss.andof depreciationthe valuereducedhastaxcorporate

whenstill importantleasingHowever, investor tocomesvery
largetotalsof investmentwhich thefor amountscostproperty very

longer.20of the be 15useful lifeand thewhere toasset oryearsmay
acquired 31equipmentdepreciatepossibilityThe general to oneven

interestincreasesacquisition value,of theDecember by 30 centper
end of thebefore theimmediatelydepreciation basesin dealing in

andleasinginstance in investorhappened forwhich hasfiscal year,
transactionsbacksale and leaseback. Insale and lease not

importance.be of decisiveaccountingunusual for aspects to
provisionscontainof financial leasesnumberA large aon

aloneeffect that the lesseeprovisions theresidual value,guaranteed to
positive differencefrom theshall benefitlessorwith thetogetheror

andof the leasethe endof themarket valuethe termbetween asset at
dutylessee°s rightprovisions theresidual value,estimatedthe oron

of the leasethe endcertain priceacquire the term, etc.atasset atto a
render thethe leasesof the ofimplicationstheIn termssome cases

normallypartiesalthough thepurchase,comparableleases seemto a
bewill be taxedleasesthat the torent. seemsasto assume
ofdraftingin thethis developmentthatreasonable to assume

perceivethe partiesfact thatinfluenced by thehas beenagreements
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advantage, whichtax comparableas a agreement toan a
purchase taxed rent.as

A market has also developed for international leasing, cross-border
leasing. This form of leasing, where least resident inat partyone

different from that of the others,country important anda an
accepted form of cross-border investment. However, often seems
that the structuring of leasing has been significantlyagreements
influenced by the possibilities obtain advantages. The legislativeto tax
differences of the countries involved then used in the formulationare
of the for byexample making possible depreciate theagreements, to

in several countries, called double dip, tripleasset dipsame etc.a so
According the principal rule, there right deduction forto tono

VAT paid, when purchasing private The of this toa car. purpose
levy VAT standard for the private ofat Byratea contrastuse a car.
there full right deduction for all the VAT paid for the ofto costs
running the leased, standard deduction of half of thecar. a car a
VAT paid the rentals permitted. The of the ruleon purpose on a
standard in regard leases in forof VATrate to to compensate terms
the running financingand which be included in the rental.costs may
From VAT point of view, there should in principle be differencea no
between the purchase and leasing of private However, therea car.

difference between different forms of leasing regards righttheno as
deduction standard deductionA be made forto 50at rate.a may per

of the VAT rentals, the lessee, under thecent on agreementeven
fully responsible for the running and consequently fullhas thecosts

right deduct for the VAT paid these Thus there regularto costs.on
forovercompensation the running in connection with financialcosts

leasing.

Considerations

Generally speaking be good thing that the marketmay seen as a
able offer various forms of financing in order satisfyto the demandto
for equipment The forms of and alternative financing,etc. agreement
which being developed, should however, have theirnot,are as
principal only avoid obtain credits. Financialto tax taxor purpose or
leasing typically be imply certain advantages. Leasingto taxmay seen
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forpurelyestablishedhave beenknownbusinesses have been taxto
reform,theleasing, beforethrough investorespecially tax asreasons,

limitedofthe establishmentleasing byotherwell throughas
partnerships that themaintainedbekommanditbolag. Yet, cannot

The factunduly exploited.beenthis havevarious rules in area
anddepreciation of equipmentexisting rulesrather that the aon

purchasebetweendistinction forof theformal view tax purposes a
theConsequentlyfar possible.usedhave beenand lease as asa
bethattheparticularly examinedhasCommission steps may
bewhether advantagesRegardlessthisconsidered in taxrespect. can

thebe againstconsiderations shouldachieved thesenot, seenor
position inlegalprevailing about theuncertaintyof thebackground

distinction betweenfor theparticularlyThis true arespects.some
whetherthe questionin regardbut alsoand lease,purchase to aa

rightacquirer°sprerequisite for thevaliddeliverrequirement to as a
of such requirementimplicationsand thedepreciate equipment toto a

deliver.
StandardsAccountingFinancialSwedishof theThe main purpose

certainapplywhichaccounting standards,Council develop the toto
issuingfor example bycompanies,publiccalledlarge, so

AccountingFinancialbefore, thesaidrecommendations. has beenAs
therecommendationdraftadoptedCouncil hasStandards ona
theall materialcorresponds inwhichfor leases,accounting aspects to

IASdiffers fromdrafttheIAS l7. However,international standard,
legalindividualandforpermittedmuch17 ana groupasas

fullapplication inprinciples. Andifferent accountingentity applyto
beenlegal entity hasbyaccounting for leasesof the rules aon

specificsincepractically feasible inbeingregarded not every case,as
existeither doaccountingof suchthe basisrules taxation notonon

incomplete.or are
asked,1991:07Committee JuThe Accounting Law amongwas

linkreconsider thethereanalyse whetherthings,other toto reason
Sweden.taxation inaccounting andbetweenwhich exists
in variousperformedwork thus beingregard theHaving quarters,to

taxation.of accountingfieldssuggestions in themakewillI not orany
Swedishof thethat adjustmenthowever,opinion, anmy

lawCertainaimedshould beIAS 17accounting rules taxat.to
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should also be considered regarding the distinction betweenmeasures
purchase and lease, the delivery requirement in ofa a respect

equipment and the of the standard VAT for the leasing ofuse rate
private cars.

I thatrecommend the civil law distinction between purchase anda
lease of equipment should for the time being form the basis of thea

distinction for Reasonable taxation however,tax purposes. presumes,
that the financial implications of leases taken into in theaccountare

since they differ considerablytax fromtreatment, the formalmay
of the leases.assessment

The behind the rules depreciation recorded in thepurpose on as
books and their favourable also constitute good fornature reasons
applying financial approach the question which of thetoa toas one
parties lease should enjoy the right deductionsto for thea to
depreciation of equipment. Such approach should be adopted, inan as
much leases, which have such features of the ofsale goodsstrongas
and credit law that, in reality, they have the effectsame as a
purchase, should also be treated according effectthis forto tax

Leases containing which, the inception of leasetheterms,purposes. at
result in the lessors interest in the value of the equipmentterm, theat

expiry of the lease being insignificant that actual financialterm so no
ownership interest remains, should be taxed purchases. Whenas
assessing the allocation of the rewards and risks between the parties,
such circumstances the length of the lease the existence ofterm,as
options buy sell, the right duty the lease and theto toor or renew

of the equipment and its estimated value be accordednature must
particular importance.

However, the Commission does have sufficient supportingnot
material, for example from socio-economic and legal pointpolicya a
of view enable form opinion the appropriateness ofto to an on a
general transition purely financial approach. Consequently, suchto a
rules recommended, would be reasonable donotare toeven so
strictly from ofpoint view. Nor be determinedtaxa at presentcan
whether such transition should be implemented by of speciala means

rules by linking possible accounting Classificationtax oftoor a
financial leases. Yet, the appropriateness of general transition shoulda
be considered, when the work relating accounting issues, whichto
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concluded.beenvarious hasbeing carried in quarters,on
delivery requirementrecommends thatCommission furtherThe asa

ofdepreciationfor thedeductacquirers rightprerequisite for the toa
requirementthat thiscodified andexplicitlyequipment should be

leasethe sale andmaintained also inbethe time being,should, for
thethatrequirementcodified deliveryback of equipment. A means

heprovided thatdepreciate the equipment,entitledbuyer to
that theyandforof thetheregarded taxassets arepurposesowneras

buyersfor thethirdof the buyerthe possession accountin partyor a
thetransportationfordelivered by the sellerbeenthat havethey toor

of thirdpossessionalready in theequipmentthe partybuyer. a
noticeleasing,in investorfor exampleof the lease,the time aat as

physical delivery.replaceof disposalthe rightterminating may
recommended thatlaw,relating VATregards the rulesAs to

andof privateinstandarddeductionthe rate respectat carsa
leases,far they referabolished, inshould bemotorcycles toso as

With theinclude runningdounder which rentals presentcosts.not
connectionof running inovercompensationregularrules there costs

consequently receivesform of hireThisfinancial leasing.with morea
betterpurchase. However,than tofavourable treatmenttax a

directives within the EU.continued work the VATawait the on

Credit issueslaw

Creditaccording thefinancing businessconstitutesleasingFinancial to
certainwithbusinessSuch1992: 1610.Market Companies Act may,

permission of thebyconducted onlyexceptions, bestatedspecially
Finansinspektionen. InAuthoritySupervisoryFinancial recent years,

partnershipsestablished by Swedishbeenleasing businesses have
forkommanditbolagpartnershipslimitedhandelsbolag and tax

material, thesethe Commissionsfromfar beAs seenas mayreasons.
obtainobligationunderbeenshould havepartnerships to aan

theonly drawCommissionThedonebut havepermission, not canso.
which hasattention thatAuthoritysSupervisoryFinancial toto come

Commission.knowledge of thethe
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